
The Ohio Ethics Law:
Upholding Trust in Government

Susan Willeke
Education & Communications Manager

Presenter
Presentation Notes
This course will offer an overview of the primary provisions of the statute and also fulfills the training requirement for state employees and officials as outlined in the Ethics Executive Order.     
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The Ohio Ethics Law was created because all Ohioans have the right to expect that governments in Ohio – both state and local governments – operate objectively and fairly.   As a fellow citizen and taxpayer, you are entitled to demand that public decisions and public expenditures are objective and made with the public’s best interest in mind. Essentially, the law was designed to ensure that public officials and employees are not influenced by personal, financial, or other interests when they spend public money or make decisions on behalf of a public agency.  All Ohioans deserve to know that government decisions are not compromised by a specific public servant’s benefit or personal gain or that of his family or business associates.   For example, let’s say you take your family out to dinner tonight.  You may be aware that restaurants are inspected by local health departments to ensure they are meeting all health and safety codes.   What does that have to do with the Ethics Law?  Plenty!  The Ethics Law tells you that you have the right to know that public inspector was not an owner or a relative of the owner of the restaurant. The Ethics Law demands that the health department inspector did not even have the potential of family, financial, or fiduciary interest in the outcome of that inspection.   You are entitled to know that inspection was completely objective and free from any outside influences.  That’s just one of many, many examples of the protections afforded to you as a citizen and taxpayer under the Ohio Ethics Law.  We’ll look at other examples throughout this course.  So why do we see ethics issues in government.  People the same? Different as always?  Have things gotten better or worse?  Is it really a matter of the “good guys” don’t have ethics issues and the “bad guys” do??  Could it really be that simple?  
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But is it really that simple?  Not really.  Certainly, there are people in public service who have egregiously violated the Ohio Ethics Law and deserve to be held accountable under a criminal law like this one.  And it’s good that the law exists to hold those people accountable.But it isn’t that cut and dried, is it?  The issue is that human beings all have their own biases – as they should!  It’s perfectly understandable that you might think your children or grandchildren are cuter than your neighbor’s kids or grandkids!  There’s nothing wrong with that kind of bias; it’s human and normal that even people in public service will have biases about their own families, financial situations, and outside business interests.  And that’s not illegal.  The issue is when those potential biases could show up in our public lives.  For example, let’s say someone is a manager at a county child support enforcement agency, supervising staff who assist county residents in securing and maintaining child support.  Her brother confides in her that he is having child support issues and asks for information regarding assistance from the county child support enforcement agency.  Is it illegal that this county employee might be biased about her brother?  Of course not; she loves him and it’s understandable that she might not be completely objective in this situation.  Is it illegal that she has this conflict of interest?  Not at all; it wouldn’t be illegal until she ACTS on the matter at her public job.Again, it’s not that we could have ethics issues in our public jobs; it’s all in how we respond.



Ohio Ethics Law
• Conflicts of Interest
• Gifts
• Public Contracts
• Post-Employment
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Here are the Ohio Ethics Law topics we will be covering today. These are some of the major provisions of the law, and some of the more common issues that folks come to us with. We’re going to discussConflicts of interestGiftsPublic ContractsandPost-Employment. 



Conflict of Interest
ORC 102.03(D)
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The first area of the Ohio Ethics Law that we will study today is known as “Conflicts of Interest.”   This term – “conflict of interest” – is one that you may hear often, but actually is  often misunderstood.  As we already have discussed, the basic assumption that underlies this law is that Ohioans deserve to know that public officials and public employees are advancing the public’s interest rather than their personal interests or the interests of closely related parties.   In other words, all taxpayers – including you – have the right to know that people in public service are required to carry out their public responsibilities with the public’s best interest at heart, not their own or those of their families and outside business associates.  That ideology makes sense, of course, but we still have to ask, “Yes, but what is a conflict of interest?  What does it look like?” That’s a fair question.  Essentially, public officials and employees have a “conflict of interest” when their ability to be objective could be impaired by their own interests, or the interests of their family members or business associates.  A conflict of interest is not, in and of itself, illegal.  Conflicts are very, very common.  After all, we public servants still have families and friends, outside businesses or professions, investments or property interests, and other types of connections to our communities. Any of those connections could result in a conflict of interest for a public employee or official.  The law, specifically Ohio Revised Code 102.03(D), doesn’t prohibit the conflict; it prohibits the official from acting on the conflict.  That action violates the law and betrays the public’s trust.Let’s look at an example of a conflict of interest in public service.



Presenter
Presentation Notes
Discuss why a problem…Tom is essentially using his public position to create business opportunities for himself.  EVEN THOUGH he did not initiate the conversation about the partial ownership, it’s still a conflict for him since he clearly has some authority in overseeing permits, etc. for the business.This situation seems a bit more obvious, perhaps, since Tom openly admits that he got into public service in the first place to help himself! So let’s look at another example.  What about someone who submits a plan, drawing or application to his or her own public entity?





Recusal
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It should be clear by now that there was something missing from each of these videos we watched.  Recusal!  Abstention!  Removal!  Withdrawal!  Whatever you want to call it.Any time one of us in public service is faced with a conflict of interest, we are required to “recuse” ourselves, we are required to abstain from anything that would benefit ourselves, our family members or our outside business associates.  Recusal means stepping away from any and every aspect of that issue. It’s refraining from every action you could take related to the conflicted situation - which includes VotingDiscussingReviewingRecommendingInspectingInvestigating 
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If you ever have questions about conflicts of interest or you need additional information on a situation that you may be facing, please call us at the Ohio Ethics Commission.  We welcome the opportunity to assist public servants in making the correct and legal choice before they act on a potential conflict of interest.  



Gifts and the Ohio Ethics Law
ORC 102.03(E)
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In this unit, we will look at “things of value” that can also include traditional things, like money, gifts, real estate, or compensation.  The Ohio Ethics Commission receives lots of questions regarding gifts, so let’s explore this issue a bit more deeply.We know that in the private sector, it’s not uncommon for companies to provide things of value to clients, such as gifts, entertainment event, whatever!  But we also know that the public sector is not the private sector.  As a result, those of us who serve in government must recognize that some gifts and entertainment will be prohibited.  And besides, haven’t we all witnessed “issues” arise as a result of poor decisions when it comes to gifts and public service????  (setting up for clip in next slide)





Substantial Improper
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Okay, to be fair, it may not always result in QUITE that much chaos.  But at the Ethics Commission, we definitely receive lots of questions regarding gifts, so let’s talk about that next.To begin with, the Ohio Ethics Law does not identify a specific dollar amount as a “cut off” for gift acceptance.  For example, there is nothing in the criminal statute that essentially says, “If the gift is worth more than ‘this amount’ of money, don’t take it; but if it’s under that amount, it’s okay to accept.”  Nothing like that exists in the law. Instead, the language in the Ethics Law prohibits a public official or employee from soliciting or accepting ‘anything of value,’ if the thing of value could have a substantial and improper influence on him or her in the performance of public duties. ‘Anything of value’ is defined in state law to essentially include anything with any monetary value.  So it’s important to note that those of us in public service must consider both the source and value of a gift before accepting it.



Improper Sources

• Doing business with agency

• Seeking to do business with 
agency

• Regulated by agency

• Specific interest in matters 
before agency
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Let’s discuss the source of gifts first.  The Ethics Law identifies some sources of gifts as “improper” to public officials and employees.  Essentially, the word “improper” refers to the giver of the thing of value.  The following categories are considered improper sources under the law:Any one doing business with your agency – or seeking to do businessAnyone who is regulated by your agency orAnyone with specific interests in matters before your public agencyAnyone in these categories would be an inappropriate source of a substantial gift or thing of value.  Please note that the statute is not intended to imply that regulated parties or vendors are improper people, or that they may have improper motives.  Instead, the statute states that they would be improper sources of substantial things of value.  



Substantial?
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So the next logical part of our discussion, then, is how to know when a “thing of value” is “substantial.”  We’ve already stated that the Ethics Law prohibits public officials and employees from accepting substantial things of value from improper sources.  And since – as we have noted – the word ‘substantial’ is not statutorily defined by a specific dollar amount, the Ethics Commission has provided guidance to help public servants understand and comply with the law.  In past Advisory Opinions, the Ethics Commission has offered examples of substantial things of value which cannot be accepted, but also gave examples of items that are considered nominal under the law.



Nominal
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Items that are considered nominal – and therefore not prohibited - could include a plate of homemade cookies, a promotional pen or pencil, an inexpensive box of chocolates, a sandwich, or a coffee cup. These types of nominal gifts are not prohibited under the Ethics Law and therefore not illegal to accept.  However, you may still choose to decline even minor modest gifts to avoid even the appearance of impropriety.  And that’s absolutely fine.  We never dissuade public officials and employees from being even more ethical than the statute requires.That’s a fairly quick tutorial on what a nominal or minor gift could be.  But the discussion on gift can’t end there, though.  In addition to offering examples of modest things of value, the Ethics Commission has also identified in its precedent, items that would be considered “substantial” and therefore, illegal to accept from improper sources. 
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Some examples of substantial gifts could include golf outings, payment of debts or loans, travel expenses, lavish meals, season tickets for a professional sports team or theatre series, or significant discounts on major consumer items.



YES

NO THANK 
YOU!

YES
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Instead, the language in the Ethics Law prohibits a public official or employee from soliciting or accepting ‘anything of value,’ if the thing of value could have a substantial and improper influence on him or her in the performance of public duties. ‘Anything of value’ is defined in state law to essentially include anything with any monetary value.  So it’s important to note that those of us in public service must consider both the source and value of a gift before accepting it.Public officials and employees must be aware that they may not accept these kinds of substantial gifts from improper sources. So, if you recall our previous discussion on “improper sources” you’ll know that anyone doing business with our agency, seeking to do business with, regulated by, or has a specific interest in matters before our agency cannot provide us with expensive or substantial things of value.  Think back for a moment to our conflict of interest discussion.  Remember when we said that a public inspector couldn’t act on a matter involving his brother or sister even if the public inspector could behave objectively?There is a similar point to make under the Gift portion of the law.  Whether or not a public official or employee was influenced by a gift is not germane to our discussion.  If I accept a substantial gift from a prospective vendor, but then choose another vendor anyway, that does not eliminate my crime under the Ethics Law.  I still was not allowed to accept it, regardless of whether it changed the outcome. So, to summarize the gift provision of the Ohio Ethics Law: if we are offered a gift during our years of public service, we are legally obligated to ask two questions:Is the gift substantial? AndIs the gift from an improper sources?If the answers to these questions are “yes” and “yes” then we must – under criminal law – say “no thank you” to the gift.  Remember, the Ethics Law does not prohibit public officials and employees from socializing with their vendors or the people they regulate.  The law simply requires that we pick up our own tabs for those outings, events or gifts. 



Public Contracts
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Now we are going to look at an area of the Ethics Law known as “Public Contracts.”   Clearly, all governmental offices have to buy services or goods to fulfill their mission.  That ranges from things like consulting or legal services to goods like IT equipment or office furniture. Under the Ohio Ethics Law, a public contract is any purchase of goods or services by any public agency. The expenditure could be ten dollars or ten thousand dollars; it could be a written contract or just a casual purchase for the public office.  Regardless of the amount or process of the purchase, public money being spent is a public contract under the Ethics Law.   



Securing public contract for:

• Self
• Family member
• Business associate

ORC 2921.42(A)(1)
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The first part of the public contract law that we will look at prohibits anyone in public service from using a public position to obtain a public contract for themselves, their family members or their outside business associate.An example of a violation of this area of the law could be a city employee approving the window washing contract for a city building when the window washing company is owned by the city employee’s own parent.  If you’ll forgive the pun, does that make this violation “clearer”?  That the city employee was actually part of an approval process to secure public money for a member of his own family? Or what if someone in public service was using his public position to secure some other type of public contract – like a public job – for his client in his private business life?  (setting up for next video)…



Selling Goods to 
Public Agencies
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In the last chapter of our course, we learned that using a public position to help get a public contract for a family member or business associate is illegal.  We also spent some time on the concept of recusal – that our complete abstention is the only way our family members or business associates could get a public contract with our own agencies.In this chapter, we’re going to ask the question: what if we’re the ones who own a private business and we’re seeking a public contract?  It’s a common issue we address at the Ohio Ethics Commission and since we think advice and education is preferable to investigations, let’s address that issue here!



Your public 
agency should 
never be your 
client!
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The Ethics Law prohibits public officials and employees from having a financial interest in the contracts of the public agency with which they are “connected.”  In other words, in general, public officials and employees may not sell goods or services to their public entity.A very quick summation of this entire area of the Ethics Law is this: if you own or co-own a business in your private life, you should simply assume that the public entity you serve will never be one of your clients.  In short, you should not even attempt to serve as a vendor to your own public entity.Based on our previous discussion regarding public contracts, it might seem that recusal is the answer here, right?  I work for a public library but I also own a carpet cleaning business.  As long as I abstain from the discussion and decision-making, I should be able to get that carpet cleaning contract, as long as I do it on my own time, right?Actually, wrong.  Under the Ohio Ethics Law, public officials and employees cannot sell goods or services to their own public entity, even if we play no role in approving or securing the public contract.  When it comes to selling goods and services to our own public agencies, recusal or abstention is not a solution.  It’s simply illegal for public employees and officials to serve as vendors to their own public entities, even if we did not actually authorize the contract. 
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Once again, it is simply safest to assume that public officials or employees who own or co-own businesses in their private lives will never have their own public entities as clients. To conclude this area of the Ethics Law, if you own or co-own a business your private life, it is simply safest to assume that you will not be a vendor to the public entity you serve. Anybody want to guess what the most common ethics law violation is?



Nepotism
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Nepotism!  As we have been discussing, a public contract exists whenever a public agency spends money, regardless of the amount spent and whether there is a written contract.    By that definition, it’s important to note that public jobs are therefore, public contracts.  It’s public money being spent, just in the form of salary or benefits.  Recommending a family member, or even hand delivering a resume for them, just isn’t allowed.If a member of your family – or someone you have a business relationship with in your private life – wants to pursue a public contract with your agency – including a public job – you just can’t be involved.  That’s a problem under the Ohio Ethics Law – a felonious problem, in fact.  Like we said earlier, anytime public money is spent, that’s a public contract.  And public contract violations – including securing a public job for a member of your family – are fourth degree felonies. Why so serious? At the beginning of this course, we talked about your right as a taxpayer to know that government work, decisions, and expenditures take place in a way that benefits the public, not individual public employees or officials or their families.At a bare minimum, you have the right to know that government jobs are awarded to those who were the most qualified, not merely the most connected.  Don’t you have that right?I mean, ask yourself if you would feel comfortable with this next guy getting the public job he wants even though his parents might both work at that agency…. (setting up for next video)
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We love our families, but when it comes to public service, we cannot be involved in any way in helping them get public jobs.  If a member of your family – or someone you have a business relationship with in your private life – wants to pursue a public contract with your agency – including a public job – you simply cannot be involved. Recusal or abstention must be TOTAL and COMPLETE!  If such circumstances ever arise during the course of your public service, you can in NO WAY be involved in or attempt in influence the hiring or contract process.  Again, it is possible for your family members and business associates to work for the same government agency or entity where you are.  It’s just that you cannot be involved in any part of that process. 



Post-Employment
ORC 102.03(A) 
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The final part of the Ohio Ethics Law that we will review today is called “Post Employment.” It’s sometimes also referred to as the “Revolving Door.”  This is the area of the Ohio Ethics Law that public employees and officials must understand when they leave a public job or public office or even sever ties with public service altogether.  And no matter where life next takes you, I hope your last day with your agency looks a lot like this one… (go to next video)





Cannot “represent:”
• Before any public agency…
• On matter with personal participation
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Under the post-employment law, present or former public officials or employees are not allowed to “represent” someone before any public agency on a matter in which they had personally participated.  It’s important first, then, to understand what it means to “represent” someone.  “Representation” essentially means that I communicate with a public agency on behalf of someone else.  The type of communication is irrelevant.  It could be something formal, like a letter or a face-to-face meeting.  But it could be something very informal, like a text or telephone call. This communication on behalf of my new employer or client is only “representation” if my letter, phone, call, e-mail or any other type of communication would be received, at least in part, by a public agency.  It could be the public agency I left or any other public entity.  So, if in your new job, you communicate with any public agency on behalf of your new employer, you are “representing.” The next logical question, then, is “What is ‘personal participation?’”For purposes of the Ethics Law, personal participation includes not only making decisions or having approval or disapproval over a matter, but also any recommendations, investigations, or supervising of other public servants on the matter.  Personal participation could include:Making decisions  Approval/disapprovalRecommendationsInvestigations or evenSupervising the employees who worked on the matterThis doesn’t mean that you must feign ignorance at your new job regarding everything you worked on in your previous position.  It simply means that during this “cooling off” period at your new job, you would act as an in-house consultant at your new job.  For example, rather than being the person who contacts a public agency on behalf of your new employer on a matter in which you had personally participated, you would instead help your new boss or colleagues understand the issues or prepare them for an upcoming meeting or phone call on that matter. 
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Questions?  When this day approaches for you, call the Ethics Commission for guidance.  And may your last day with your agency or job end peacefully and hopefully without intervention by safety forces…. (setting up for funny video next)



Call Us!

The Ohio Ethics Commission
614 – 466 – 7090

www.ethics.ohio.gov

9:30 Class: TRUST1
10:30 Class: TRUST2

http://www.ethics.ohio.gov/
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